mary insight is that the equal protection clause of the fourteenth amendment represents a complex, multifaceted concept, drawing on a number of distinct historical and intellectual traditions. The urge to identify a single animating philosophy or an overarching theory of equal protection is understandable but misguided. 6 And for Nelson it is not just a question of multiple meanings of the text (p. 61) -the interpretative philosophy or hermeneutics, as the cognoscente would urge. 7 The framers of the Civil War amendments were eclectics in the best sense, drawing, perhaps naively and inconsistently, on natural rights, 8 Jacksonian democratic principles, 9 abolitionism, 1 0 state constitutional provisions, federalism, and other intellectual currents of the time. 1 As Professor Nelson notes, "Whatever the reality, a popular ideology of liberty and equality existed in antebellum America, This mid-nineteenth-century ideology, from which section one of the fourteenth amendment was ultimately derived, had an amorphous quality that imprecisely linked together several ideas, each with a different core content" (p. 13; footnote omitted).
The urge to stand on the shoulders of the framers or framing generation is virtually irresistible. 12 But the unhappy truth -at least for those who seek definitive guidance from the past -is that the nineteenth-century mind was no more orderly, precise, consistent, or clear than the twentieth-century mind. 13 As Professor Nelson puts the point, with some irony, "it was the very emptiness and vagueness of the concept [of equality] that made it so useful and popular. Equality could mean almost anything. . ." (p. 21).
For better or worse, the equal protection clause represents a reservoir of concepts. 14 This does not mean that the clause is infinitely elastic or that any level of judicial activism or restraint is excused. 15 Nor does it suggest that the modem anachronists are necessarily vindicated, as they perceive twentieth-century ideology in the prescient minds of the nineteenth century. But it does suggest some care in disentangling the various threads of the idea of equality embodied in the fourteenth amendment, some recognition that conflicts among competing concepts may be inevitable, and some humility in asserting that one vision dictates its meaning. Justice Stevens' assertions notwithstanding, 16 perhaps there is more than one equal protection clause.
Uncharitable though it may be to say so, the antislavery Republicans who framed the equal protection clause "were not original thinkers," and they thought of themselves as "guardians of the original American tradition, not as inventors of a novel ideology."' 1 7 One source of that tradition was the Enlightenment and the naturalistic theories that emerged in the seventeenth and eighteenth centuries and informed the Declaration of Independence.' 8 The concept of a higher law, Nelson suggests, embraced the claim "that God or nature required that people and their governments behave in particular ways" (p. 23). Another aspect of the American tradition asserted that citizens had inherent rights that derived from the nature and form of a republican political and social system (p. 24). These arguments were often "a form of political rhetoric occasionally addressed to courts but more frequently addressed to legislative bodies or to the people themselves" (p. 23).
The 1860 Republican platform specifically reaffirmed the natural law elements of the Declaration of Independence.' 9 In this view, people are equal in the sense of having an equal right to the state's protection of their natural freedoms. 20 Blacks possess such natural rights, and they are entitled to the full or equal protection of the law in asserting them. 2 ' In that sense, the equal protection clause is a corrective measure that seeks not to create new rights but to guarantee the protection of already existent rights of African-Americans that were being disregarded by state governments. 22 The most obvious manifestation of natural law theory is the 1866 Civil Rights Act, 23 providing that blacks have the same rights as whites to enter into contracts, to own property, to sue, and to testify -in other words to invoke the protections of the legal system with regard to their civil or natural rights. 2 4 This concept of the full protection of natural rights admits of a pluralistic vision of justice akin to Michael Walzer's theory of "spheres of justice. ' 25 Equality in one sphere may co-exist with inequality in another. For example, Lincoln believed in constitutional equality of civil and personal rights for African-Americans but he was opposed to the extension of suffrage to them. Economic equality would follow only if blacks took advantage of their legal rights to improve their conditions (pp. 19-20) . Other proponents of equality believed that inequality of wealth and social and political rights might co-exist with equality of civil or natural rights (p. 19). Their naive assumption was that the spheres can be separated, that inequalities in one domain will not spill over into another.
The other natural law vision of equal protection drew on the social contract theories of seventeenth-century philosophers like Locke and Stair. Political authority can be justified and there is a duty to obey the law only if there is a contract among the members of a community -with no member having superiority over any other member. 2 6 People are equal in the sense of each person's voluntary consent counting equally, though they may not be equal in talents, virtue, status, or wealth. This theory is consistent with Kant's insistence on a morality premised on respect for persons and treating each individual as a kingdom of ends, but it primarily reflects the idea that the legitimate exercise of power is predicated on the consent of the governed. Equality of this sort defines the concept of citizenship. 27 From this perspective, the fourteenth amendment can be viewed as repudiating the Dred Scott decision 28 and its impoverished view of black citizenship.
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Whatever the natural law background of the fourteenth amendment, there is universal recognition that a fundamental purpose of the framers was to address racial discrimination in the post-Civil War period:
The Republican proponents of the Fourteenth Amendment all agreed that race was not a legitimate reason to treat people differently in respect to their civil rights -that a black man and a white man, even though they occupied a different socio-economic position, must receive the same treatment from the law. [p. 89] The equal protection clause thus embraces a specific conception of racial justice -one that may permit protective measures in the transition from slavery to freedom 30 even as it aspires to a more global concept of constitutional equality. And in the modem context, extensions of equal protection doctrine to other groups increasingly have depended on extrapolating from the circumstances of AfricanAmericans. But nineteenth-century Americans, like their eighteenth-century counterparts, were not content to protect liberty only through the provision of rights. In Madisonian fashion, they believed that liberty requires the proper governmental structure. However ironic it may appear more than one hundred years later, the framers of the fourteenth amendment also were concerned with "federalism as a bulwark of liberty" (p. 27). Opponents of the amendment routinely invoked the specter of domination by the federal government and the diminution of state power (p. 111). Far from accepting such criticism, the proponents bridled and went to great lengths to rebut the argument. They argued that the Southern states would quickly comply with the amendment, thereby obviating the potential conflict with the national government (p. 111), that Congress would be the primary enforcer of the amendment and would respect states' rights (p. 112), and that " [t] he only effect of the amendment was to prevent the states from discriminating arbitrarily between different classes of citizens" (p. 115). The last argument is the most interesting, for it undercuts natural law theories. It is predicated on the assumption that the fourteenth amendment did not create new rights, but only addressed the unequal treatment of classes of persons with respect to those rights that the states chose to recognize.
To perceive the importance of any one of these three strands of equal protection -and I will soon add a fourth -is not to deny the importance or relevance of the other strands. That is the essence of Nelson's careful approach to constitutional history. But the modern interpreter of the equal protection clause should be wary, for the multiple historical roots of the fourteenth amendment breed complexity and confusion. This is particularly true, as Professor Nelson points out, because the framers did not view themselves as involved in the task of delineating a logical and coherent set of legal doctrines for application in concrete cases:
Those who used the discourse of equality, natural law, natural rights, and federalism in the three decades before the Civil War generally were In this light, it is a mistake to assess the fourteenth amendment as if it were a conventional example of lawmaking. Rather, as Professor Nelson suggests, it is far more accurate to understand the fourteenth amendment as a "peace treaty to be administered by Congress," a treaty that embodied conflicting and ambiguous antebellum "hopes f6r a just society" (pp. 110-11).
II
While there are many flowers (and perhaps a few weeds) in the equal protection garden, some flowers have received more appreciative gazes than others. In large measure, I attribute the neglect tb a simple misperception: too many modem constitutionalists ignore the history of the Jacksonian concept of equal protection before it was transformed by the abolitionists and embodied in the fourteenth amendment. To correct this misperception, I wish to explore at length another facet of equal protection, a facet that thus far I have deliberately overlooked in Professor Nelson's splendid taxonomy. I then will apply the antebellum concept of equal protection, as reflned in the fourteenth amendment, to the question of sex discrimination.
The fertile ground for our inquiry is deceptively simple and derived from Jacksonian and antislavery principles (pp. 13-21): the fourteenth amendment should guarantee equality under the law. 32 As Representative John Bingham eloquently stated the idea, the equal protection clause declares "the absolute equality of all citizens of the United States politically and civilly before their own laws ' To state the principle more generally, the nineteenth-century notion of equality before the law was one of a normative order "which impartialy and universally regulates the actions and relationships of legal persons" through general and abstract laws.
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Before proceeding to a more detailed analysis of equality under law, two preliminary observations are in order. First, the federal equal protection clause drew on earlier state constitutional provisions seeking similar objectives. The eminent nineteenth-century treatise writer Thomas Cooley said as much, urging that "it was not within the power of the States before the adoption of the fourteenth amendment, to deprive citizens of the equal protection of the laws . . . . 34 It was only the unwillingness of many states to afford equal protection to freed blacks that occasioned the immediate need for the amendment (p. 79).
Second, the confusion surrounding the equal protection clause stems in part from a misunderstanding of the normative roots of equality under law. 35 Such equality is not only a principle of formal justice; it also draws on a distinctly nineteenth-century concept of liberty. 3 6 Equal protection affirms the autonomy and liberty of persons to order their own affairs, subject to general laws which do not create favored or disfavored classes of citizens. 37 Equality refers to equality of freedom and not to equality in the sense of achieving distributive justice.
To comprehend this meaning of equal protection, one should begin with the language of the Constitution itself. The fourteenth amendment declares that a state may not "deprive any person of life, liberty, or property, without due process of law" or "deny to any person within its jurisdiction the equal protection of the laws." ' 38 Equal protection of the laws is afforded to "any person," not just to blacks.
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While the equal protection clause was certainly designed to eliminate some or all forms of racial discrimination, 4° all. 4 1 Indeed, even pre-Civil War abolitionists understood the need for a more expansive approach to equality under law:
What... began as a campaign for protection of slaves and free Negroes presently became one to guarantee civil liberties more generally. Obliged to defend even their rights to discuss slavery and to seek its overthrow by constitutional means, abolitionists focused intently on the problem of securing and enforcing constitutional rights. They were interested, not merely in their own rights, but also in those of other dissident and unpopular groups including Indians and Mormons. 4 2 But if equal protection means something more than a substantive prohibition on racial discrimination, what exactly does it mean?
Consider the claim of Thomas Cooley, perhaps the most influential constitutional writer of the nineteenth century, that the principle of equal protection was embodied in the Constitution even before the fourteenth amendment was adopted:
It was not within the power of the States before the adoption of the fourteenth amendment, to deprive citizens of the equal protection of the laws; but there were servile classes not thus shielded, and when these were made freemen, there were some who disputed their claim to citizenship, and some State laws were in force which established discriminations against them. To settle doubts and preclude such laws, the fourteenth amendment was adopted; and the same securities which one citizen may demand, all others are entitled to.
3
Cooley's analysis, put forward only a few years after the ratification of the fourteenth amendment, asserts that the amendment only clarified the application of an older principle of law to the newly emancipated slaves. Howard Graham, in his massive analysis of the history of the fourteenth amendment, agreed with Cooley's assessment nearly a hundred years later:
[T]he Fourteenth Amendment, like the Bill of Rights which the Fathers added to the original Constitution -in 1791, was regarded by its framers and ratifiers as declaratory of the previously existing law and Constitution. thought and point .... 44 Thus, as Professor Nelson well understands, equal protection speaks not only to race but also to an underlying constitutional principle of nondiscrimination by class that includes the prohibition of racial discrimination (p. 133). It is broader than the narrow principle that the fourteenth amendment prohibits state-sponsored racism, deriving protection for other groups only by analogy (p. 180). These nonracial origins of the unequal treatment of classes under the equal protection clause, too often, have been ignored by twentieth-century courts and scholars, particularly as they rush to limit judicial review in cases arising in the economic sphere. 45 
III
The bedrock principle underlying the quest for equality under law is disarmingly simple: "every one has a right to demand that he be governed by general rules." ' 46 No class of persons is to be privileged. There are to be no castes of untouchables. That principle can be traced to varied sources, including the British political philosophers upon whose ideas the American Declaration of Independence is largely founded. Nineteenth-century court opinions make frequent reference to John Locke's maxim that those who legislate "are to govern by promulgated, established laws, not to be varied in particular cases, but to have one rule for rich and poor, for the favorite at court and the countryman at plough"; 47 Blackstone, Rousseau, even Cicero are relied upon for similar sentiments. 4 The ideaof "equality before the law," advanced by Charles Sumner in 1849, looked back to the French revolutionary constitution of 1791: "Men are born and continue free and equal in their rights." 4 9 And English common law and statutes were hostile to domestic monopolies, monopolies that restricted the liberties of some merchants but not others. laws that apply after the fact or single out particular individuals for government attention -all of which go to confirm the belief that "all are equals in government. ' 5 1 For that reason, law must be general, and not particularized; future-looking, not retrospective. Five of the original thirteen states recommended that the proposed Bill of Rights forbid Congress from granting "exclusive advantages of commerce" to particular merchants or companies. 52 Many nineteenth-century state constitutions insisted that legislatures proceed by general rather than special laws. 5 3 Even in states whose constitutions did not specifically ban special legislation, courts relied on provisions such as "law-of-theland" clauses to require general laws, "equally binding upon every member of the community. ' 5 4 This concern with general laws, according to Professor F.A. Hayek, was the chief constitutional development of pre-Civil War America:
We find in discussions of the period constant references to the conception of "general laws, formed upon deliberation, under the influence of no resentment, and without knowing upon whom they will operate." There was much discussion of the undesirability of "special" as distinguished from "general" acts. It is manifestly contrary to the first principles of civil liberty and natural justice, and to the spirit of our constitution and laws, that any one citizen should enjoy privileges and advantages which are denied to all others under like circumstances; or that any one should be subjected to losses, damages, suits or actions, from which all others under like circumstances are exempted. Holden v. James, 11 Mass. 396, 404 (1814) (citations omitted). Similarly, Chancellor Kent, writing in 1816, opined that a law limited to public officials was unconstitutional since it was "not impartial in the imposition which it creates. If the principle be just, it ought to have a general and equal application." W. KENT only fleeting references to the newly enacted equal protection clause. President Jackson, in his veto message on the second national bank, also had stressed that the law should not add "artificial distinctions" by seeking "to grant titles, gratuities, and exclusive privileges, to make the rich richer and the potent more powerful." 5 9 He first advanced the phrase "equal protection" in 1832, almost forty years before it was written into the Constitution:
ion's sake, or which should select particular individuals from a class or locality, and subject them to peculiar rules, or impose upon them special obligations or burdens, from which others in the same locality or class are exempt. T There are no necessary evils in Government. Its evils exist only in its abuses. If it would confine itself to equal protection, and, as Heaven does it showers its favor alike on the high and the low, the rich and the poor, it would be an unqualified blessing. 6°T his substantive view of equal protection was rooted, in part, in a due process conception of the separation of legislative and judicial powers. Due process required that legislative bodies enact general laws, that they legislate for all citizens. 6 1 Legislatures were not to enact laws that benefited or harmed particular classes and individuals in a predictable manner. 62 Conversely, "judicial and quasi-judicial officers regularly and legitimately make decisions about individuals. ' 63 Due process, then, meant different things for different branches of government. Legislatures are not required to give notice of pending legislation to affected parties, nor must they listen to such parties. But legislatures must enact general laws, laws that do not create classes of disfavored citizens (p. 180). Judicial bodies were to provide each person with the process that was due in applying abstract laws to specific persons. Here due process did require notice and a meaningful opportunity for the individual to be heard. 64 In this sense, the equal protection clause did little more than affirm a structural vision of due process, 65 an affirmation necessitated by the mistreatment of AfricanAmericans by state governments.
The difficulty of elaborating this principle of equal protection resides in defining what one means by a general law and then applying that definition to concrete cases. The framers of the fourteenth amendment faced two critical issues that continue to plague fourteenth amendment analysis to this day:
The first one, once they moved beyond obviously defective racial criteria, was to distinguish classifications that would be reasonable under the amendment from those that would be arbitrary. The second one was whether legislation which classified people on both reasonable and arbitrary grounds should be declared unconstitutional. [p. 138] But, while they discussed equality under the law at length, the framers
Id. (emphasis added).
61. See Laycock, supra note 39, at 372. 62. F. HAYEK, supra note 32, at 210. Justice Stevens has made a similar point: All general laws -whether designed to protect the health of the community, to control urban traffic, to improve the environment, or to raise tax revenues -curtail the individual's freedom to do as he pleases .... Ordinarily the mere fact that the existence of a general regultion may significantly impair individual liberty raises no question under the Due Process Clause. But the Clause is implicated when the State singles out one person for adverse treatment significantly different from that imposed on the community at large. rarely attempted to connect general principles to concrete applications (p. 144).
When the framers did attempt to explain the meaning of equality under the equal protection clause, their explanations often were not particularly enlightening. For example, Professor Nelson quotes from a congressional speech by Senator Richard Yates in which Yates attempted to illuminate the distinction:
To define the length of residence necessary to enable a man to vote, to say what his age shall be, is one thing; and to say that he shall not vote at all because he is black or white, is an entirely different thing. In the latter case, color is made the disqualification, just as race would be if Germans were excluded from the ballot-box. The State may preserve a right; it may fix the qualifications; it may impose certain restrictions so as to have that right preserved in the best form to the people; but it is not legitimately in the power of the State, it is not in the power of the Congress of the United States, it is not in any earthly power to destroy a man's equal rights to his property, to his franchise, to his suffrage, or to the right to aspire to office -I mean according to the true theory of a republican government. [p. 83; citation omitted] But while Senator Yates gives an example of class legislation, beyond all "earthly power," and of a reasonable classification (though the modem Supreme Court disagrees), 6 6 he gives not a hint as to what is the conceptual basis of the distinction. Ultracrepidarian rhetoric simply substitutes itself for theoretical clarity.
The framers' inability to articulate a theory of class legislation may be explained by the inherent difficulty of the problem; philosophers have debated the meaning of equality for many centuries. But Professor Nelson argues that the absence of a coherent theory of equality is not just an accident or a function of the intractability of the intellectual puzzle; rather, it is also a testament to the political realities of the time:
[Miost of the rhetoric of equality preached by the Republican supporters of the Fourteenth Amendment never went beyond vague generalities.... Republicans agreed that all people, including blacks, were entitled to equal rights. However, an element of the agreement -an element essential to creating the supermajorities need to incorporate the equal protection concept into the Fourteen Amendment -was its ultimate emptiness. Americans of 1866, like Americans of today, could agree upon the rightfulness of equality only because they did not agree on its meaning, and their political leaders, unlike the managers of the modem bureaucratic state, were content to enact the general principle rather than its specific applications into law. fications of persons run afoul of equal protection and why do they do so -were rarely answered by the framers.
To discern the meaning of equality under the fourteenth amendment, one must begin with a recognition that slavery and race were the driving forces of conceptual disharmony during the first half of the nineteenth century. 67 President Jackson's vision of equal protection extended only to social and economic barriers and was influenced by the traditional abhorrence of state-created monopolies;
68 its application to blacks "would have astounded Jackson, who would assuredly have disapproved." ' 69 But sometimes powerful ideas drift across ideological barriers; 70 they become serviceable in the aid of new causes, though the transition may cause confusion. Such a drift occurred in nineteenth-century America. Professor Eric Foner ably describes this phenomenon as many Jacksonian Democrats moved from a focus on "banks, monopolies, and paper money" ("Money Power") to a focus on slavery and the South ("Slave Power"). 7 1 Consider Foner's portrayal of Senator Thomas Morris, a leading anti-slavery Jacksonian Democrat:
In 1838 and 1839, Morris. .. astounded the Senate and electrified antislavery northerners by declaring that a new power, based on slavery, was threatening the liberties of the nation.... He [later] pledged to devote his energies to the cause of emancipation, "and against the power of these two great interests -the slave power of the South, and banking power of the North -which are now uniting to rule this country."...
[H]e warned that, just as with the Bank, the people would mobilize against the Slave Power -"this goliath of all monopolies." ...
[If] the Money Power was the "master symbol" for the Age of Jackson, the Slave Power was equally effective as a symbol for all the fears and hostilities harbored by northerners toward slavery and the South. Morris and countless Jacksonians who later joined the Republican party showed how easily one could jump from one master symbol to the next. The fight against the Bank... represented for the Jacksonians "equality against privilege, liberty against domination, honest work against dead precedent." '72 The transformation from Jacksonian equal protection to antislavery equal protection produced enormous strain in the political and legal systems. Many state constitutions and statutes continued to discriminate against free blacks in the 1800-1860 period, 73 and courts often responded with disingenuousness or silence. For example, Chief Justice Lemuel Shaw of Massachusetts in Commonwealth v. Alger 74 fully endorsed the distinction between "class legislation and legislation enacted for the purpose of benefiting the polity as a whole" (p. 176). As Professor Nelson writes:
At issue in Alger was whether the state could limit the length to which docks extended into Boston harbor in order to insure the free passage of vessels in shipping channels. The court held that "all real estate ... is subject to some restraint for the general good" and that the legislature had "power, by general law affecting all.., equally and alike, to make reasonable regulations, declaring the public right."... Laws that benefited and affected all equally were to be distinguished, in turn, from class legislation -laws that, in common nineteenth century jargon, took property or rights away from A merely for the purpose of giving the same property or rights to B. Such class legislation was, of course, arbitrary and unreasonable. [pp. 176-77; footnotes omitted] Yet, writing two years earlier, Shaw had concluded that separate schools for black and white students did not violate that principle.
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The important point about this period, despite many setbacks in the courts, is that the abolitionists and radical Republicans of that era were drawing on an existing concept of equal protection when they argued for eradicating slavery and protecting the rights of AfricanAmericans. 76 When the phrase "equal protection" worked its way into the platforms and candidates' speeches of the Liberty, Free Soil, and Republican parties in the 1840-1860 period, 77 they were not inventing a concept to deal with the exigency of slavery; rather, they were reexamining an older concept, reshaping it in the service of their cause., As the concept of equal protection or equality under the law evolved, analytic problems also surfaced in nonracial cases. As the nineteenth century progressed, legislative supremacy in the states declined. Scandals tarnished many legislatures, and, in the Jacksonian era, voters began to fear landlords, creditors, and the wealthy -those who were thought to be too powerful in legislative processes. Restrictions on legislative power became more frequent, and often took the form of bans on local or special legislation. 78 The most frequent in- Yet how were these laws different from special provisions for common carriers and bankers, and statutes granting corporate franchises to named persons, all of which were widely upheld?
8 0
The conceptual disunity of equal protection in the antebellum period demonstrates a profound point about the idea of equality. Equality has no meaning without some prior conception of substantive rights, for we must determine how people are alike before we can apply equal protection standards. 8 1 Yet the determination of likeness veils a substantive determination of rights, since equality will flow inextricably from such prior and "anterior constitutional standards. '8 2 If persons are to be treated with equal respect, then one must ascertain first those traits that entitle one to equal respect -and those traits will stem from a substantive concept of rights. 83 There is no easy way out of this quandary. The equal protection clause in conjunction with the privileges and immunities clause of the fourteenth amendment is a substantive provision designed to secure liberty for all, not just racial minorities or other special groups. 
T. COOLEY, supra

(1976).
Hayek is exactly right when he says that to argue "that the law must not make irrelevant distinctions or that it must discriminate between persons for reasons which have no connection with the purpose of the law is little more than evading the issue." F. HAYEK, supra note 32, at 209 (footnote omitted); see also public funds, and police regulation were routine (p. 138). As Professor Nelson articulates the dilemma:
The very essence of all law is to discriminate -to separate out the occasions on which one legal consequence rather than an opposite one will obtain. A theory that the state should treat all people equally cannot mean that the state may never treat two people differently, for such a theory would mean the end of all law. In order to sustain a principle of equality under law -the principle for which the framers of the Fourteenth Amendment were striving, it is necessary to have some theory about when discrimination is appropriate and when it is not. [p. 138] But what is the theory? The antebellum history of equal protections provides some elements of a general theory, some weak and strong forces that need to be taken into account, but no unified theory of equality. Classifications that express a raw preference for some individuals or classes over others, involving little concern for the general public good, are disfavored. The law should not favor the rich over the poor. Further, closed classifications and those involving immutable characteristics are greater restrictions on liberty than open classifications. If a special law allows only John Jones a discharge in bankruptcy or a divorce in particular circumstances, the law not only creates a class consisting of one person but also a closed class, to which no other person can fit himself or herself. As a prima facie matter, the law appears to be more concerned with favoring one citizen over others than it is with advancing the general good. The same problem occurs if a law is enacted to favor or disfavor people with red hair (p. 180). By contrast, if a tax is levied on real but not personal property, an individual may choose, perhaps with great difficulty, which form of property to hold. Open classifications of this type allow individuals to exercise their liberty more fully, giving them more control of the legal consequences of their decisions.
In addition, the role of tradition and cultural norms is difficult to deny. In examining the decisions of the Supreme Court in the late nineteenth century, Professor Nelson notes that the Court's decisions on the legitimacy of particular classifications often reflected prevailing attitudes among Americans:
The Court was able ... to avoid divisive declarations of principle and focus instead on questions of a more empirical nature about whether groups classified differently by legislation were, in fact, similar and hence entitled to equal treatment. At times, the Court was also able to take advantage of widespread agreement on specific factual assumptions about whether differences between people would justify legislation treating them differently. Thus in Bradwell it could rest on the widely shared perception that women should have a different social role than men, while in Bartemeyer it could rely on the shared understanding that prohibition laws were not enacted so that the class of nondrinkers would improve their welfare at the expense of drinkers, but in order to enhance the well-being of all.
The incoherence of theory, of course, arises precisely because the intellectual underpinnings of equal protection could so easily come into conflict or be construed in different ways. To make the most obvious points, classifications involving racial and ethnic minorities and women may be traditional or largely affirmed in popular culture, and yet such classifications may be closed and evidence a crude preference for some classes of people over others. Most user fees imposed by government favor the affluent over the poor, and yet such fees are widely upheld. Some closed classifications, for example the selection of persons of a particular minimum age for military service, do not appear to reflect a class bias and may be defended on general welfare grounds.
From this perspective, and whatever the ambiguities, the constitutional affirmation of equality under the law and the resistance to retroactive laws and bills of attainder speak more generally to a larger principle of enhancing liberty. Every law or tax bespeaks a denial of liberty, as Jeremy Bentham once noted, but laws designed only to disfavor particular groups or to create closed classes are perhaps the most egregious denials of liberty, for they deny mature persons responsibility for their actions. 8 5 The principle might be described as one of equal liberty or freedom. In this sense, state court decisions striking down special legislation and the evolution of fourteenth amendment protections for African-Americans and other groups both speak to the same underlying evils.
This approach to equal protection does not dispose of many of the most vexing dilemmas created by the concept. Whether a classification is based on legitimate dissimilarities -for example, whether and when children are incapable of making decisions for themselves -will spark disagreement, and cultural norms may well prevail. Children often are not governed by general laws, and their liberties often do not stand on the same footing as those of adults. Nor will there be consensus concerning which exigencies justify liberty-diminishing distinctions. The abstract principles embraced by the framers of the fourteenth amendment do not easily settle concrete disputes.
But one should not underestimate the impact of the historical roots of equality under law on modern equal protection theory. 8 nately, the Supreme Court later overruled as it rushed to abandon judicial review in the economic sphere 8 8 -relies on the closed nature of a classification to invalidate a law under the equal protection clause; this analysis of closed classifications finds parallels in discussions of immutable biological differences, when the Justices determine whether a group constitutes a "suspect" class. 8 9 But one also should not underestimate the differences between a liberty-based or equality-underlaw theory of equal protection and other glosses that have been placed on that provision.
Professor John Hart Ely, in an analysis that extrapolates from the historical plight of African-Americans to political structure, urges that the equal protection clause should be seen as protecting the openness of political processes. 90 Equal protection is to be afforded to "discrete and insular" minorities, to use the famous phrase, 9 1 and it should seek to open the pluralistic processes of governance in a democracy to those who have been politically isolated. Clearly, this approach draws on the racial origins of the equal protection clause, and it has much to commend it. But the Ely approach fails as a unitary theory of equal protection, for it overlooks the other intellectual currents underlying equality under law (p. 200). Professor Douglas Laycock aptly identifies the problem, for there is no historical basis for limiting the equal protection clause to such discrete and insular minorities, 92 thereby elevating one vision of equal protection over all others. Equal protection may have its most immediate and important application to racial minorities and those who share similar characteristics, but it is not limited to such groups:
On any given issue, anybody can be discriminated against by a majority running roughshod over his interests, no matter how powerful he is more generally. The Constitution's recognition of this argues strongly against Ely's view that whites are largely left out of the equal protection clause because they do not need the protection.
-[Ely attempts] an impossible distinction between cases in which a group that is fairly represented in the political process loses on a particular issue or series of issues and cases in which a group is permanently excluded from effective political participation by the refusal of other groups to deal with it. 93 the contested legislation did not operate to grant a monopoly, still, such a grant, if otherwise an appropriate exercise of the state's police power, is not void as denying equal protection.). Equally important, Professor Ely ignores the fact that equal protection is for individuals, 94 with group membership being important largely because government should not penalize an individual for ascribed characteristics that he or she shares with others. The equal protection clause makes no mention of groups; it says that "any person" is entitled to equal protection. 95 An individual's rights should not turn only on whether there is an entire class of powerless victims. 96 Finally, in the Ely vision, a modern functional approach to politics, informed by the first amendment and the republican form of government clause, substitutes itself for the vision of personal liberty and autonomy held by many nineteenth-century advocates of equal protection.
88.
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The historical vision of equal protection, focusing on class legislation and the equal provision of liberties, is reflected more strongly, however, in the "public value" approach advocated in recent years by Professor Cass Sunstein and Dean Robert Bennett. 98 The equal protection clause, from their perspective, forbids "unprincipled" discriminations that are premised on the view that "it is intrinsically desirable to treat one person better than another." 99 It rejects the notion of "rationality" review; for rational relationship tests for assessing the fit between means and ends are meaningless unless the equal protection clause limits "the universe of permissible statutory purposes. 1° Indeed, most laws may not be analytically rational, but may simply reflect a legitimate political bargaining process -the law passed was the best one possible given conflicting values and goals and the need to achieve a majority. 10 1 It requires, however, that laws must be general. "When the government operates to benefit A and burden B, it may do so only if it is prepared to justify its decision by reference to a public value. A bare decision to prefer A to B, because the comparative disadvantage is intrinsically desirable, is not sufficient." 10 2
The public value approach is reflected, albeit somewhat erratically, 94 . As Professor Laycock states, Only by assessing the political power of a group can [Ely] determine whether legislation affecting that group adversely is suspect. His view that women may waive their right to equal treatment by not pressing hard enough for it politically also highlights his focus on groups as the unit of analysis. Laycock, supra note 39, at 378 (footnote omitted). Special burdens are often necessary for general benefits -for supplying water, preventing fires, lighting districts, cleaning streets, opening parks, and many other objects. Regulations for these purposes may press with more or less weight upon one than upon another, but they are designed, not to impose unequal or unnecessary restrictions upon any one, but to promote ... the general good. Though, in many respects, necessarily special in their character, they do not furnish just ground of complaint if they operate alike upon all persons and property under the same circumstances and conditions. Class legislation, discriminating against some and favoring others, is prohibited, but legislation which, in carrying out a public purpose, is limited in its application.., is not within the [fourteenth] amendment. 1 0 4 Concurring with Bennett and Sunstein, Professor Richard Kay argues that the vision of equal protection embodied in such decisions is that a "mere preference of one group over another, that is, legislation based only on favoritism or on spite, is outside the scope of proper governmental activity." 10 5 Note three things about the "public value" approach to equal protection. First, race is simply one example of an unjustifiable classification. 10 6 A law may involve unconstitutional class legislation even though there is little analogy to the plight of African-Americans. As Senator Jacob Howard, a floor leader for the fourteenth amendment, said about the equal protection clause, "it abolishes all class legislation in the States and does away with the injustice of subjecting one caste of persons to a code not applicable to another." 10 7 Second, public values or legitimate governmental objectives are defined so as to exclude class or racial bias. This is fully consistent with Professor Nelson's history of the fourteenth amendment. Third, the line between class prejudice and reasonable regulation is so difficult to draw -often either explanation may be plausible for a particular law -that there is enormous temptation to adopt a motivation test. What was the purpose of the law? Was it enacted only to favor or disfavor a particular class of citizens, or was there some overarching public welfare purpose? Are the injuries imposed on the losers simply incidental to accomplishing another proper purpose or was the infliction of the loss the primary goal in the first place?
One advantage to the "public value" standard is that it does not turn on only a functional view of politics, with the overlay of modern theories of pluralism; rather, it focuses on the nature of the classifications and admits of the application of equal protection to all persons -not just powerless minorities. 1 0 8 But, as Professor Sunstein admits, the inquiry into motivation is treacherous, requiring a rather refined and sophisticated inquiry into legislative purposes. 1 0 9 Succinctly, legislatures may not reveal their real reasons for creating a classification, or there may be no consensus among legislators on the purpose of a measure.1 10 Equally important, however, legislatures generally believe that their enactments further public values. They may believe that racially segregated neighborhoods and schools will promote racial harmony, or that laws discriminating against women workers promote the well-being of families. If there is something wrong with these classifications, one must either have a restricted definition of "public values" or hold the view that some classifications, even in furtherance of legitimate public values, are impermissible.
IV
In this Part, I explore the idea that the historical concept of equal protection, rooted in the nineteenth-century commitment to equality under law and animus to class legislation, is fully applicable to discrimination on the basis of sex."' The issue should be framed with some care. If history in the sense of the specific intentions of the framers of the fourteenth amendment is treated as decisive, my assertion is most assuredly incorrect."1 2 Classification by sex was widely accepted as legitimate in the nineteenth century, presumably being based on widespread sentiments (at least among men) that such laws were reasonable and did not involve class legislation.
There is little evidence in the debates over the fourteenth amendment of a specific concern with sex discrimination. Professor Nelson devotes a number of pages to the question, but the historical record is sparse. (pp. 136-38 Republican proponents of the fourteenth amendment, who were opposed to including women within the ambit of equal protection, responded in a variety of ways. Some urged that women were not the equals of men (p. 138). Thaddeus Stevens, invoking a common prestidigitation with the concept of equality, simply said that "'[w]hen a distinction is made between two married people or two femmes sole, then it is unequal legislation; but where all of the same class are dealt with in the same way then there is no pretense of inequality'" (p. 139; citation omitted). Others argued that women were adequately repre-.sented by their male fathers, husbands, and friends (p. 138). Charles Sumner simply opined that it was not the right political moment for women:
[He] wanted to leave the question "whether women shall be invested with the elective franchise ... untouched, contenting myself with saying, that it is obviously the great question of the future, which will be easily settled, whenever the women in any considerable proportion insist that it shall be settled." For nearly all Republicans, "the enfranchisement of women and the enfranchisement of the blacks" had to remain separate and distinct since 1866 was "'the negro's hour'.. . ." [p. 137] The issue of sex discrimination often entered into the discussions of the framers of the fourteenth amendment in ways analogous to the consideration of sex in the passage of Title VII of the Civil Rights Act of 1964, almost a hundred years later: opponents and not proponents of the amendment argued for the broader interpretation. Conservatives urged that equality under law, as embodied in the post-Civil War amendments, is a unitary concept, that "if you wrong the African... you wrong the woman. She has the same natural right to vote that the African has." 115 Senator Edgar Cowan, in the debate over the Civil 113. Section 2 of the amendment reads in part: "But when the right to vote.., is denied to any of the male inhabitants .... the basis of representation therein shall be reduced . ." U.S. CONST. amend. XIV, § 2 (emphasis added).
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Rights Act of 1866, was even more emphatic: [The Act confers] ... upon married women, upon minors, upon idiots, upon lunatics, and upon everybody native born in all the States, the right to make and enforce contracts, because there is no qualification in the bill, and the very object of the bill is to override the qualifications that are upon those rights in the States. [p. 107; footnote omitted] By expansively interpreting equality notions to include women and others, opponents of equal protection hoped to ridicule the fourteenth amendment and to show its unwisdom. 1 1 6 Most radical Republicans did not rise to the bait, but a few did proceed "from the principle of equality as applied to individuals regardless of property or race to equality regardless of sex." 117 The impression is that many radicals well understood the implications of their principles for women, but, largely for fear of providing ammunition to opponents of the fourteenth amendment, they chose not to address specifically the question of sex discrimination by the states.
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If one agrees with Leonard Levy, however, that "[t]he principles and not their framers' understanding and application of them are meant to endure," ' 1 9 then there is a strong case for treating sex classifications as illegitimate under the equal protection clause. To demonstrate this point, I turn to a much vilified source of constitutional principles, Herbert Spencer's Social Statics; or, The Conditions Essential to Human Happiness, first published in 1851. Spencer was a British contemporary of the framers of the fourteenth amendment, and he drew upon many of the same intellectual traditions of liberal philosophy and social Darwinism that they did.
To focus on the work of Herbert Spencer is to invite the contempt of generations of constitutionalists, for Spencer is identified with the worst excesses of substantive due process between the adoption of the fourteenth amendment and the ascension of the New Deal Court in the late 1930s. In the most infamous substantive due process case in constitutional history, Lochner v. New York, 12 0 Justice Holmes ensured that every law student would come to know the evil wrought by Mr. Spencer. In that case, Holmes vehemently dissented from the majority's decision to declare unconstitutional a New York law limiting the hours of employment of bakery employees. Holmes was incensed by what he believed was the substitution of the majority's own political and economic philosophy for that of the legislature in the guise of 116 This case is decided upon an economic theory which a large part of the country does not entertain. If it were a question whether I agreed with that theory, I should desire to study it further and long before making up my mind. But I do not conceive that to be my duty, because I strongly believe that my agreement or disagreement has nothing to do with the right of a majority to embody their opinions in law. It is settled by various decisions of this court that... state laws may regulate life in many ways which we as legislators might think as injudicious or if you like as tyrannical as this .... The liberty of the citizen to do as he likes so long as he does not interfere with the liberty of others to do the same, which has been a shibboleth for some well-known writers, is interfered with by school laws, by the Post Office, by every state or municipal institution which takes his money for purposes thought desirable, whether he likes it or not. The 14th Amendment does not enact Mr. Herbert Spencer's Social Statics. 121 Justice Holmes quite obviously was familiar with Herbert Spencer's Social Statics, 122 and, despite the disclaimer that he had not made up his mind on Spencer's theory, he clearly was not thrilled by the insights of an unreconstructed nineteenth-century liberal -at least where they were to be imposed by courts.
1 23 Spencer opposed government administration of schools as an unnecessary and totalitarian impulse, 124 he thought that government delivery of the mail was based on the infringement of the liberty of those who were forbidden from competing, 125 and he viewed virtually all taxes as an assault on liberty, 26 including taxes to support public health and sanitation measures. He also felt that state interference with the liberty to exchange one's property or labor was one of "the worst violations of human rights." and rigidly applied that philosophy to all manner of legal and policy questions, allowing it to lead him where it may. For example, he argued that "nothing is to be feared from the most uncontrolled utterances of thought and feeling," 129 a position on freedom of expression more akin to, though perhaps more absolutist than, that of Justice Holmes. In the present context, however, I wish to explore Spencer's conception of equality under law, a conception that bears marked similarities to the Framers' own contemporaneous vision. Spencer's basic thesis in Social Statics is that "man's happiness can only be produced by the exercise of his faculties" and that to exercise those faculties "he must have liberty to do all that his faculties naturally impel him to do." 130 Man thus "has a right to that liberty," and such a right fulfills the Divine will. 13 1 The problem is that liberties may conflict, and thus there arises the need for limits on liberty.
132 He then embraces the Millian proposition 33 "that every man may claim the fullest liberty to exercise his faculties compatible with the possession of like liberty by every other man."' 134 But in the practical world of human affairs "detailed knowledge" of the "human constitution" and the consequences of human action are "unattainable," and hence the only practical solution is that "the law of equal freedom" should be recognized as the only "limit to the exercise of the faculties."' 135 The argument becomes murkier at this point, but it apparently is along the lines that equal constraints on liberty, inflicting benefit or harm on everyone, will lead to the abandonment of limitations on liberty that are not required to avoid inflicting injury on others. 136 Thus, he concludes:
Freedom being the prerequisite to normal life in the individual, equal freedom becomes the prerequisite to normal life in society. And if this law of equal freedom is the primary law of right relationship between man and man, then no desire to get fulfilled a secondary law can warrant us in breaking it. Spencer's basic proposition of "equal freedom" bears a great similarity to the antebellum notions of equality under law and the need for general laws that do not favor a particular class. And, like his contemporaries in America, he also is better at articulating the general theory than in working through all of its applications. He is remarkably si- lent on the question of how one distinguishes between a violation of equal freedom and the advancement of legitimate state objectives through laws that classify people. Perhaps this is less of a problem for him because he sees such a limited role for government. But what is intriguing about Spencer's concept of equal freedom is that he saw it as fully applicable to women and protective of their liberties:
Equity knows no difference of sex. In its vocabulary the word man must be understood in a generic, and not in a specific sense. The law of equal freedom manifestly applies to the whole race -female as well as male. The same a priori reasoning which establishes that law for men... may be used with equal cogency on behalf of women. The Moral Sense, by virtue of which the masculine mind responds to that law, exists in the feminine mind as well. Hence the several rights deducible from that law must appertain equally to both sexes.
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Spencer devotes an entire chapter of Social Statics to "The Rights of Women"' 139 and he is at great pains to establish that the principle of equal freedom does not permit discrimination based on sex. He denies that "the differences of bodily organization, and those trifling mental variations which distinguish female from male, should exclude onehalf of the race from the benefits" of equal freedom.140 The burden of proof lies with those who would deny that women are the equals of men and assert that they are "creatures of an inferior order," 141 and he concludes that no such showing can be made.1 42 He also suggests that even if he is wrong on his facts, the argument for nondiscrimination against women is compelling:
Not only, however, does the theory.., fall to pieces under the mere process of inspection; it is absurd on the very face of it .... For what is it that we mean by rights? Nothing else than freedom to exercise the faculties. And what is the meaning of the assertion that woman is mentally inferior to man? Simply that her faculties are less powerful. What then does the dogma, that because woman is mentally inferior to man she has less extensive rights, amount to? Just this -that because woman has weaker faculties than man, she ought to have like liberty with him, to exercise the faculties she has! 143 Spencer's conclusion, which might easily have been reached by a modern court, is that judgments about the relative capacities of women are likely to be based on stereotypes and not facts and that, in any event, the principle of equal freedom would allow women to exercise whatever faculties they possess. There simply is no need to reinforce the stereotypes through law, whatever one's view of their correctness. His conclusion is that the unequal treatment of women and blacks is more a function of the selfishness of the dominant groups than it is a function of the logical application of the principle of equal freedom.144 Indeed, he confides that once the arguments for the unequal treatment of women are no longer left to tacit understanding 145 but are brought into the open, "Few will have [the] hardihood to assert" their inferiority. 146 Spencer's conclusion that women were entitled to equality under the law does not necessarily mean that his vision was embraced in the concept of equal protection in the fourteenth amendment. Justice Holmes' admonition is still well recalled. But there were signs, however inchoate, that American law was moving in that direction even prior to the adoption of the amendment. In the first half of the nineteenth century, women had benefited enormously from the movement away from status and toward individual liberty, even if that movement was more a reflection of economic changes than of changing perceptions of the place of women. 147 In 1839, Mississippi recognized the legal capacity of women, and by 1850 about half of the states had enacted laws recognizing the property rights of married women.' 48 These new laws were not extensively debated in legislative bodies, and they did not receive significant attention in the press.' 49 Litigation arising out of the Married Women's Property Acts was largely initiated by creditors, with very few cases litigated between husbands and wives. Lawrence Friedman describes these laws as the ratification of a "silent revolution."' 150
Friedman's description gives us a clue to the profound difficulties of discussing sex classifications and the scheme of the fourteenth amendment. Sex classifications disadvantaging women were largely viewed as paternalistic and benign.' 5 1 Where such paternalism appeared ill-suited and inconsistent with economic necessity, significant changes were made in state laws. Thus, sex discrimination simply was not viewed as a problem by many, and state bans on special legislation and provisions on equality under law generally were not invoked to strike down such discrimination. This inability to recognize sex classifications as inconsistent with equality under law carried over into the debates over the fourteenth amendment. But status came to take on a larger meaning after the Civil War, referring to the assignment of legal rights and obligations on the basis of ascribed and not achieved characteristics.l 5 2 It is interesting to note in this regard that the Civil War amendments to the Constitution make reference to two types of status distinctions. The thirteenth amendment, abolishing slavery, naturally refers to slavery and involuntary servitude. 153 The fourteenth amendment makes no reference to slavery at all. But the fifteenth amendment states that the rights of citizen of the United States to vote shall not be abridged "on account of race, color, or previous condition of servitude."' 5 4 Arbitrariness lies in classifying persons in accordance with their birthrights (slave status) or other characteristics (race) over which they have little or no control; a reasonable classification takes into account their wills, the things they are able to choose to do or not do within the limits of their capacities and the social order. Perhaps it is worth pausing to consider the Slaughter-House and Minor cases. Distinguished historians such as Charles Fairman have found it intriguing that the first Supreme Court case to construe directly the privileges and immunities, due process, and equal protection clauses of the fourteenth amendment involved Southern whites, who wished to challenge "carpetbagger" legislation, and not black victims of discrimination. 16 1 More than a thousand butchers were put out of work by the legislation, and their contention was that the establishment of the slaughter-house monopoly, largely through bribery in the Louisiana legislature, deprived them of the liberty to pursue a lawful employment. 162 The plaintiffs' briefs drew on old English law concerning monopolies, and on an array of learning and natural law to establish that liberty to pursue one's chosen employment was a protected constitutional privilege.
1 63 The standard explanation for this extraordinary appeal by white southerners to a constitutional amendment addressed to protecting blacks is that the plaintiffs had no choice since Louisiana courts were dominated by unsympathetic carpetbaggers.
1 6 In addition, the butchers hired former Supreme Court Justice John A. Campbell to represent them, and it was thought that he might "captivate the minds of the Justices." 165 The Court's resolution of the case has been attacked from many quarters. 1 66 A five-Justice majority held that plaintiffs had not been denied any protected privileges and immunities, and, in a few tortuously reasoned passages, forever sapped that clause of any significant meaning.
167 Justice Miller also expressed his "doubt... whether any action of a State not directed by way of discrimination against the negroes as a class, or on account of their race, will ever be held to come within the purview of [the fourteenth amendment]." ' 168 But whatever the Court's treatment of the natural law and equality-under-law components of the amendment, many applauded the majority's unwillingness to embrace a laissez-faire philosophy in the garb of constitutional doctrine.' 69 For a brief time at least, the Justices were not swayed by Mr. Herbert Spencer's utilitarian philosophy. Conversely, the dissenters took a broader view of privileges and immunities, but appeared to lay the groundwork for now-repudiated notions of substantive due process and the need to protect economic liberties from government regulation. 170 These interpretations of the Slaughter-House Cases have much to commend them, as does the view that a conservative majority on the Court was seeking to restrain the very federal power that radical Republican Congresses had sought to expand. 17 1 The result in this case may well have turned more on conceptions of federalism and of appropriate limits on federal courts than a careful parsing of the terms of the fourteenth amendment (pp. 162-63).
While, to be sure, the various opinions and briefs in the SlaughterHouse Cases are confused and conflicting, reflecting the complexity of the issues and the paucity of federal precedents, 172 there is an alternative hypothesis that would explain the filing of such a suit (pp. 158-60). The Louisiana statute named seventeen specific incorporators of the Crescent City Company who were to benefit from the monopolycreating law 173 and the public health rationale for the statute may have been a blatant subterfuge for special legislation to benefit a known and identified small group of citizens. 174 From this perspective, the claims of the plaintiffs flowed naturally from the conception of equal protection that preceded the adoption of the fourteenth amendment (p. 156). The class was closed, and the beneficiaries were specifically named and not identified by their superior capacity to carry out particular functions. The law was not general and abstract; it favored a particular set of individuals. One may concede that Louisiana may regulate slaughter-houses for the general welfare, compelling them to locate outside of New Orleans, without conceding that it has the power to pass such special legislation.175 Indeed, one reading of Justice Miller's majority opinion is that he agreed with this statement of principle but disagreed on its application to the facts of the case (pp. 158-60).
Unfortunately, Justice Miller also sought to support his decision against the butchers with arguments that the fourteenth amendment only protected African-Americans. He did so, however, in complete disregard of history. Professor Nelson is exactly right in pointing out the error of Miller's ways: Justice Miller's approaches for narrowing the reach of section one were flatly inconsistent with the history of its framing in Congress and its ratification by the state legislatures.... While equality for blacks was surely the central concern of the amendment's framers and ratifiers, it was never their sole and exclusive concern. Those who discussed the amendment were aware of its implications for other groups, such as Chinese, Indians, women, and religious minorities. Moreover, there is no doubt that the proponents of the amendment meant to protect yet another group -namely, Northern whites who were migrating to the South after the Civil War and were threatened with potentially discriminatory legislation at the hands of Southern states and localities. It was simply wrong for Justice Miller to suggest that the Fourteenth Amendment could be limited only to cases of discrimination against blacks. [p. 163] Thus, by unnecessarily going beyond the narrowest ground on which his decision might have rested, perhaps to reply to the assertions of the dissenters (p. 162), Justice Miller did incalculable damage to fourteenth amendment jurisprudence. In one opinion he managed to demolish the natural law and equality-under-law underpinnings that were so much in evidence only a few years earlier.
Justice Field, perceiving an equal protection component in the privileges and immunities clause, 17 6 adhered to an equality-under-law approach when he opined that government might provide for exclusive franchises in extraordinary circumstances or regulate generally for the public convenience, but this is very different "from a grant, with exclusive privileges, of a right to pursue one of the ordinary trades or callings of life, which is a right appertaining solely to the individual."' ' 77 It is one thing to proscribe regulations for all, even if it impedes employment choices, and quite another to name those citizens who may pursue a calling and those who may not: "The fourteenth amendment, in my judgment, makes it essential to the validity of the legislation of every State that this equality of right should be respected."' 17 8
Lest one accuse Field of too radical a bent, he defined equality of liberty in the following terms: "To [citizens of the United States] everywhere, all pursuits, all professions, all avocations are open without other restrictions than such as are imposed equally upon all others of the same age, sex, and condition."' 179 Thus, with the addition of race to the list of impermissible classifications, Field saw equality-underlaw in very much the same terms as Jacksonians forty years earlier.
The contention that the Slaughter-House Cases raised issues within the core of the concerns of the framers of the fourteenth amendment is reinforced by reactions to the decision in Louisiana. 80 For example, when Francies R.T. Nichols, the candidate for Governor of the Democratic Party in 1876, finally ousted the Republican regime, he declared "that he would 'carry out faithfully and impartially the amendments to the Constitution' and that he was 'utterly opposed to class legislation.' "181 In 1881, the city council of New Orleans abolished the monopoly pursuant to an 1879 state constitutional amendment. 18 2 The company challenged the abolition as a violation of the contract clause, and in 1884 the Supreme Court unanimously sustained the law.
18 3
In a concurring opinion in the second litigation, Justice Field covered much of the same ground as in his dissenting opinion in the first case, arguing that only age, sex, and condition might be taken into account in distinguishing among ascribed characteristics of persons. 184 But he also sharpened his views. The fourteenth amendment did not "limit the subjects upon which the States can legislate": They can now, as then, legislate to promote health, good order and peace, to develop their resources, enlarge their industries, and advance their prosperity. It only inhibits discriminating and partial enactments, favoring some to the impairment of the rights of others. The principal, if not the sole, purpose of its prohibitions is to prevent arbitrary invasion by State authority of the rights of person and property, and to secure to every one the right to pursue his happiness unrestrained, except by just, equal, and impartial laws. 1 85 Justice Bradley's concurring opinion was equally emphatic. The states might constitutionally apply "general regulations, applying equally to all, as the general good may demand .... -"186 But Louisiana's monopoly law violated "the last clause of the section -'no State shall deny to any person the equal protection of the laws. ' If it is not a denial of the equal protection of the laws to grant to one man, or set of men, the privilege of following an ordinary calling in a large community, and to deny it to all others, it is difficult to understand what would come within the constitutional prohibition. amplify the looser language relating to the right to pursue a calling or business. As Professor Gordon has noted: Men like Cooley, Dillon, Field and Miller, who helped put the structure together, were old Jacksonians and intensely suspicious of corporate privilege. Their desire to limit legislative power stemmed as much from terror of a corrupt legislative-corporate alliance as from the specter of radicalism; they wanted to eliminate all legal patronage of particularism. Besides, [the theory] did not condemn the exercise of state power as long as it remained within its proper sphere, and the extensive regulation of public service corporations, occupations, and morals in the late nineteenth century ... showed how broad the sphere could be. 189 The Minor decision 1 90 casts some light on the discomfiture of the nation's highest court with state-sanctioned sex discrimination, despite its tolerance of such inequalities under the law. The Minor Court went to considerable lengths to confirm the fact that women were citizens of the United States and persons under the Constitution. It noted that women were members of the polity, that the Constitution was established by "the people," including women, and that (in contrast to its discredited decision in the Dred Scott case on blacks) women had long been treated as citizens for purposes of federal diversity jurisdiction over controversies between citizens of different states. 1 9 1 The Chief Justice even opined that "Itihere cannot be a nation without a people," and that women had always been citizens, the fourteenth amendment not having affected "the citizenship of women any more than it did of men."
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How then did Mrs. Minor lose her lawsuit? The Court extensively reviewed the franchise under state constitutions at the time of the adoption of the federal constitution, and found that the states disenfranchised many citizens, including women. Further, the privileges and immunities clause of article IV of the Constitution, giving the citizens of each state rights in their several states, 193 had never been construed so as to give a citizen a right to vote in more than one state. In short, in the absence of express language to the contrary, the Court concluded that the right to vote was not among the privileges and immunities protected by the fourteenth amendment. 194
This conclusion was bolstered by a logical point: "If suffrage was one of these privileges or immunities, why amend the Constitution to prevent its being denied on account of race, etc.?" 1 95 This reference to the fifteenth amendment probably confirmed the worst fears of those feminists who had opposed the fourteenth amendment and attempted to revise the fifteenth amendment. Women were only vaguely protected by the Constitution, and that protection could easily be negated. 196 Neither counsel nor the Court in Minor questioned whether a classification by sex, of individuals acknowledged to be citizens and persons under the Constitution, violated the equal protection of the laws. The Court was more interested in the nature of the interest that had been affected than in the nature of the classification creating the inequality under the law.
After Minor and the Slaughter-House Cases, federal and state courts, drawing, however ineptly, on the natural law vision of the fourteenth amendment, came to pay new attention to the types of substantive interests protected by that amendment in the last years of the nineteenth century, relying on the due process clause and not the privileges and immunities clause. As Justice Holmes concluded, judges began with "an unpretentious assertion of the liberty to follow the ordinary callings" and then expanded that "innocuous generality ... into the dogma [of] Liberty of Contract." 1 97 That is, it is one thing to forbid the states from limiting a profession to named individuals and quite another to forbid them from regulating a profession to achieve a public purpose. 198 In this era of substantive due process, the courts struck down many laws on the theory that they unconstitutionally interfered with a person's freedom to enter into contracts.
The development of substantive due process doctrine raised a novel issue relating to classifications by sex. If persons were entitled to the protections of due process of law, including the liberty to contract, and if women were persons, on what basis might women be subject to greater restrictions on their freedom to contract than men? 199 Though the analysis could easily have been framed in equal protection terms, courts declined to proceed in this manner, for they were chiefly concerned with the elaboration of freedom of contract. Statutes discriminating on the basis of sex were rarely attacked prior to 1900, and such attacks usually failed. 2°° The majority opinion in Adkins strongly endorses the equality of women under the law. The tenor of that opinion is that women had come a long way since the dark days of Muller.
2 1 3 The "ancient inequality of the sexes, otherwise than physical," says the Court, "has continued with 'diminishing intensity.' "214 While physical differences "must be recognized in appropriate cases," the Court notes, in language reminiscent of that of Herbert Spencer, that it could not endorse the notion that mature women were less capable than men of making contractual decisions for themselves. 2 15 The trend of modem legislation, "as well as that of common thought and usage," is that women should be emancipated from laws according them special protections or restraining their contractual and civil relationships. 216 Since Muller, "revolutionary" changes in the "contractual, political and civil status of women," had occurred, and thus "it is not unreasonable to say that these differences have now come almost, if not quite, to the vanishing point." '2 17 The culmination of this revolution was the adoption, in 1920, of the nineteenth amendment, extending suffrage to women.
Adkins advances the proposition that women are entitled to constitutional protection under the fourteenth amendment. Although the opinion is not couched in the language of equal protection, 21 8 its observations are relevant to equal protection analysis. Women are no less capable than men of making life choices for themselves, and allegedly protective legislation can be hurtful.
The reliance by the Adkins court on the nineteenth amendment is well placed. That amendment specifies that the rights of "citizens" to vote may not be abridged on the basis of sex, thus presuming that women were already citizens under the Constitution. It reflects the changes in the status of women that had occurred since the early nineteenth century, extending that trend by removing the greatest remaining obstacle to women's emancipation, their disenfranchisement. In so doing, it symbolically confirms the view that at least one historical understanding of equality under the law is inconsistent with statutes that routinely sort individuals on the basis of their sex.
Adkins, whether a symbol of liberty for women or a misbegotten judicial assault on legislation protecting workers, could have provided the starting point for modem fourteenth amendment analysis of sex discrimination, connecting older conceptions of liberty, citizenship, and equality under law, with more modem sensitivities to unfairness based on sex discrimination. This did not occur, however, for the Supreme Court subsequently ignored Adkins; fifty years later, when the Court drew on the fourteenth amendment to strike down sex-based distinctions, Adkins went unmentioned.
9
The neglect of Adkins is entirely understandable. For one thing, sex discrimination was not a serious concern of the Supreme Court in 1923, despite the Adkins opinion. At least three of the newest members of the Court were anxious to resurrect and extend the Lochner substantive due process approach. of heightened scrutiny of federal and state interference with freedom of contract; 220 sex discrimination was an ancillary concern. For another, Adkins marked only a "temporary" victory for equality of the sexes. As Blanche Crozier, an early student of women's constitutional rights, observed: "It does not appear that at any time since the adoption of the Constitution has discrimination based on sex been unconstitutional. '22 1 Adkins itself supports this reading.
The Adkins majority attempted to breathe new life into the Lochner rule "forbidding legislative interference with freedom of contract. ' 223 for example, decided only a month after Adkins, the majority cites the case for the proposition that "[w]hile there is no such thing as absolute freedom of contract and it is subject to a variety of restraints, they must not be arbitrary or unreasonable. Freedom is the general rule, and restraint the exception. The legislative authority to abridge can be justified only by exceptional circumstances. ' 224 Nor did the Court extend Adkins to other areas of sex discrimination; instead, it resurrected Muller. In Radice v. New York, 225 decided a year after Adkins, the Court upheld a state law prohibiting women from night work in restaurants.
Only the narrow holding of Adkins survived its subsequent elaboration. And Adkins itself did not endure. Less than a year after reaffirming Adkins in Morehead v. New York, 226 the Court overruled both decisions in one of the great New Deal turnabouts, upholding a minimum-wage law applicable only to women. 22 7 Freedom of contract was not expressly guaranteed under the fourteenth amendment, the Court asserted in West Coast Hotel v. Parrish, and "regulation which is reasonable in relation to its subject and is adopted in the interests of the community is due process. ' 228 Adkins incorrectly departed from these principles, and the state might properly consider that women as a class receive the least pay, have less bargaining power with employers, and "are the ready victims of those who would take advantage of their necessitous circumstances.
The idea of equality under the law for women, its wagon hitched to the' star of substantive due process, collapsed as that star fell. The Court was pressed to approve the social and economic legislation of the New Deal and used the West Coast Hotel case for this purpose. At a moment of apparent institutional crisis, the Justices were in no mood for refined distinctions among cases relying on a discredited doctrine. 230 Lochner and Adkins were lumped together, symbols of the judicial heresy of applying substantive due process in the economic domain. Adkins has never again been cited in a sex discrimination case.
In the 1948 Goesaert case, 23 1 the Supreme Court upheld against equal protection challenge a Michigan law prohibiting a woman from being licensed as a bartender unless she was "'the wife or daughter of the male owner' of a licensed liquor establishment.
' 232 Goesaert marked the first time that the Supreme Court was faced with the contention that a sex-based distinction violated the equal protection clause; it did not treat the moment with great seriousness. In a jocular three-page opinion, the majority speaks of "the alewife, sprightly and ribald, in Shakespeare," and notes that "[t]he Fourteenth Amendment did not tear history up by the roots. '233 Goesaert blinks at the history of equality under the law.
234 "It would be an idle parade of familiar learning" to review the relevant equal protection precedents, says the opinion. 235 The Court forgets that the equal protection clause applies to "any person", it does not speak of the antebellum history of equality under the law, and it ignores the resolution of these concerns in Adkins, a case that could well have been given new life in equal protection garb.
236
When sex discrimination cases again found their way to the Supreme Court in the 1970s, the historical underpinnings of the constitutional claims had been lost. The conception of equal protection as centered on equality under law was obscured by a philosophical and ideological fixation on "suspect" classifications. The predictable out- 234. In fairness to the majority, it is not entirely clear whether the Court was lightly dismissing any claim of sex discrimination under the equal protection clause, or whether it was simply affirming the traditional authority of the states, embodied in the twenty-first amendment, to regulate the liquor trade. See, eg., California v. LaRue, 409 U.S. 109 (1972) . Indeed, the state's brief in Goesaert argued that "while discriminations against women as such are invalid, discriminations against them in matters relating to intoxicating liquors have consistently been upheld." Brief for Appellees at 23, Goesaert v. Cleary, 335 U.S. 464 (1948) .
235. 335 U.S. at 467. 236. Indeed, the Court opined that the equal protection claim of women is entirely novel, reflecting new "sociological insight[s]" and "shifting social standards." 335 U.S. at 466. come was judicial confusion: "A nation that desiccates its history in the course of extracting and studying its law risks feeding itself pap." 237 V What should we make of the disunity of the equal protection clause, of the multiple traditions upon which it was based, and of the conflicts among visions of equality under law? Obviously we should be skeptical of any unifying or monolithic concept that purports to subject all cases to a single standard. There should be no assumption that equal protection applies only to racial and ethnic classifications that only the powerless need apply for equality under law. The more encompassing the theory, the more likely that it does not reflect the diverse origins of the equal protection clause.
There should also be a realization that the multiple historical strands are reflected in the modem debates over equal protection theories, allowing each warring camp to find solace in the nineteenth-century record. For example, devotees of fundamental rights analysis, urging that inequalities with respect to certain vitally important interests (e.g., voting, interstate travel, education) require a compelling governmental justification, may seek support in the natural law background of the equal protection clause. Where those natural or fundamental rights come from, whether they derive only from the text or structure of the Constitution, how they are limited, what the role of courts should be in articulating them: these are all difficult questions -but questions well within the natural law tradition of the clause. Similarly, the Jacksonian concept of equal protection, with its emphasis on avoiding discrimination against classes, and the race-specific radical Republican version of equal protection, with its emphasis on protecting the civil rights of African-Americans, also find strong support in history; the former, as I have attempted to demonstrate, has particularly significant implications for the constitutionality of sex discrimination. From this perspective, the debate between those who emphasize immutability of class characteristics and those who emphasize powerlessness and isolation from the normal political processes is entirely understandable, for both images of equality are reflected in the mirror of equal protection. They attempt to extrapolate from two historical concepts: the paradigm case of racial discrimination and the antebellum hostility to special laws and class legislation.
The multiple dimensions of the equal protection clause also give us some insight into the disarray and chaos in equal protection doctrine 237 . H. GRAHAM, supra note 14, at 248; see also White, Law as Language: Reading Law and Reading Literature 60 TEXAS L. REv. 415 (1982) .
between the Slaughter-House Cases in 1873 and the end of the substantive due process era during the New Deal, a disarray that to some extent is still with us. One should begin with the understanding that the framers of the fourteenth amendment were not perfect artisans of legal principles, that they did not consider the many permutations of their concepts of liberty and equality, and that their principles, as is true for all mortals, were often in conflict. They were, first and foremost, politicians savoring the fruits of victory (pp. 110-11, 143).
But a theory of equal protection should not be rejected simply because there are hard cases or ambiguities (p. 177). The closed nature of a classification or its reliance on immutable characteristics, for example, may well undergird some concepts of equal protection, though few would claim that a profoundly retarded person has a constitutional right to a government job as a nuclear physicist. In general, laws focusing on named individuals may be impermissible, but occasionally there may be a legitimate class of one. Abstract principles, particularly when they conflict, cannot eliminate the need for judgment.
Once we abandon the idea that the framers were perfect, if only the interpreters were more attentive to their revealed purposes, it follows that some doctrinal disarray is inevitable. For example, Justice Field tried to the best of his ability, which was considerable, to distinguish between privilege and class favoritism, and necessary and reasonable regulation of economic affairs (pp. 172-74). But even he had trouble, on many occasions, discerning the difference -particularly with increasing industrialization and state efforts to protect workers. As Professor Kay notes, this Jacksonian distinction tended to collapse and a boundless search for reasonableness -what pleased the Justiceswas substituted in its place. 238 This approach came to be identified with the now-repudiated era of substantive due process.
Once the era of substantive due process came to an end and equal protection became the primary framework for analysis, the judicial focus came to be upon motivation as a means of distinguishing between unconstitutional laws that create privilege or discriminate against identifiable classes and laws that were permissible, though they might have side-effects that benefited or harmed particular individuals and classes. Doctrines of constitutional motivation may be viewed as a way of reconciling Jacksonian democratic principles with the necessities of the modern, bureaucratized welfare state. If such approaches appear inadequate, the problem may lie as much with the inadequacy of the multiple visions embodied in the equal protection clause as with our own lack of perception as interpreters of the past.
For all the advantages of recognizing the disunity of the concept of 238. Kay, supra note 15, at 722.
equal protection, there also are sirens that may lead us dangerously astray. Some constitutionalists may succumb to temptation, believing that a cornucopia of visions justifies nearly any judicial result, that there is no such thing as a right or wrong result under the equal protection clause. But scholars and courts should think long and hard before fashioning an equal protection clause out of such malleable material, retreating to the utter subjectivity of one equal protection clause for each interpreter. There is much ground, high ground, between an oversimplified unitary theory of equal protection and the infinite unpredictability and chaos of complete subjectivity. Constitutionalists should urgently seek that high ground, and we are indebted to Professor Nelson for providing the historical analysis to nurture their efforts.
